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                                                                                            G.R. No.120/2014 

BEFORE THE JUVENILE JUSTICE BOARD, UDALGURI, BTAD::ASSAM 

                           G.R. Case No.120/2014 

               (U/S 365/302/34 of I.P.C) 

               State of Assam 

       --------Prosecutor 

     -VS- 

    1. Sri Thomas Boro 

    S/o-Sri Tepen Boro  

    2. Sri Khamilan Boro 

    S/o Sri Fala Boro 

    Both are resident of Ladabari  

    P.S. Udalguri  

    Dist. Udalguri, BTAD, Assam 

        ---------Child in conflict with law 

                                                           (Earlier juvenile in conflict with law) 

 

Present:  Sri Rajesh Bodo, A.J.S./Principal Magistrate 

Learned Members: 1. Sri Nandeswar Daimary and 2. Smti. Meena Devi 

Advocate for the Prosecution: Mr. Jyotish Das, LPO, Udalguri    

Advocate for the C.C.L.: Mr. M. Tarun Boro         

Evidence recorded on: 7.11.15/21.12.15/2.4.16/2.6.16  

Argument heard on: 20.6.2016 &  

Judgment delivered on: 27.6.2016  
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JUDGMENT 

1. The prosecution story in brief is that in the night of 16.2.2014(Sunday) at 

about 10:30 PM the FIR named accused persons namely  Ujum Boro, Tuju 

Boro, Umeswar Boro, Thomas Boro, Sanjay Boro and Khamilan Boro of 

Lodabari (Borobazar) under Rowta P.S. kidnapped the brother-in-law of 

the informant Thojen Boro namely Khagen Boro, aged about 45 years. It is 

stated that at that time Khagen Boro’s son Baburam Boro, aged about 18 

years tried to restrain them but the accused persons assaulted him by dao 

causing serious injury. On 17.2.2014 the family members of the victim 

searched for him but could not trace him out. Then, on 18.2.2014 they 

approached the President and Secretary of Ladabari village namely Gopal 

Boro and Gala Boro, respectively and the accused persons allegedly 

confessed that they murdered the victim and buried his dead body. It is 

alleged that the wife of the victim Thoroli Boro was pressurised by the 

accused persons to settle the matter in exchange of money. 

2. To this effect the informant lodged an FIR before the officer-in-charge, 

Rowta P.S. on 18.2.2014. On receipt of the FIR Rowta P.S. Case No.17/14 

U/S 302/365/34 of IPC was registered against the FIR named accused 

persons. The investigating officer investigated the case and submitted 

charge sheet against them U/S-302/365/34 of IPC. Hence, this case.  

3. On perusal of the case record it transpires that Thomas Boro and Khamilan 

Boro claimed their juvenility in the court of learned CJM, Udalguri which is 

evident from order dated 10.06.15. They were declared so by the same 

order and were directed to appear before this Board with further direction 

the press their bail petition before appropriate authority. On the same day 

they appeared before this Board and my learned predecessor allowed 

them in zimma of their respective guardians. Since then the enquiry of this 

case has been proceeding before this Board. 

4. In due course when the CCLs appeared before this Board, copies of 

relevant documents were furnished to them. Then, the particulars of 

offences U/S 365/302/34 of IPC were read over and explained to them by 

my learned predecessor, which they pleaded not guilty and claimed to be 
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tried. Thus, the Board decided to continue with the enquiry and issued 

summons to witnesses.   

5. POINTS FOR DETERMINATION: 

Point No.i:  Whether on 16.2.2014(Sunday) at about 10:30 PM 

the CCLs Thomas Boro and Khamilan Boro, in 

furtherance of their common intention kidnapped 

Khagen Boro, the brother-in-law of informant 

Thojen Boro in association with accused Ujum Boro, 

Tuju Boro, Umeswar Boro and Sanjay Boro and 

thereby committed an offence punishable U/S-

365/34 of the Indian Penal Code; and within the 

cognizance of this Board? 

Point No.ii:  Whether on or about the same day, time and place 

the aforesaid persons, in furtherance of their 

common intention committed murder of Khagen 

Boro by intentionally causing his death and thereby 

committed an offence punishable U/S-302/34 of 

the Indian Penal Code; and within the cognizance of 

this Board? 

6. The prosecution side examined as many as many as 8(eight) prosecution 

witnesses and exhibited the FIR, seizure list and the charge sheet. Then, 

the prosecution evidence was closed. After closure of prosecution evidence 

I have carefully gone through the case record and other materials 

available. Then, finding sufficient material against both the CCLs their 

statement of defence U/S-313 CrPC were recorded, wherein they pleaded 

complete denial regarding their involvement in the crime. However, they 

declined to adduce defence evidence and accordingly the defence 

evidence was closed.  

7. I have heard arguments from learned Mr. Tarun Boro, on behalf of both 

the CCLs as well as learned LPO Mr. J. Das on behalf of the prosecution. I 

have also gone through the case record very minutely.  
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8. At the time of hearing learned Mr. Boro submitted that the prosecution 

witnesses, who also gave evidence in Sessions Case No.67(D/U)/2015, 

have improved their version in this case. So, their evidence is not totally 

reliable. Mr. Boro also submitted that the evidence of the prosecution 

witnesses are not sufficient to hold both the CCLs guilty of any offence 

and so they are liable to be acquitted from this case. In support of his 

submission learned Mr. Boro submitted the certified copy of judgement in 

Sessions Case No.67(D/U)/2015 along with the certified copies of the 

deposition of witnesses in that case. 

9. On the other hand learned LPO Mr. J. Das submitted that the evidence of 

the prosecution is sufficient to hold both the CCLs guilty of offence alleged 

against them and hence they should be punished in accordance with law.  

10. I have given due consideration to the rival submissions of both the learned 

advocates. I have also gone through the evidence of all the prosecution 

witnesses including other materials available in the record.   

       

DISCUSSION, DECISION AND REASONS THEREOF: 

11.  At the very outset I would like to point out that no specific reason or 

ground has been mentioned in the FIR why the crime had been allegedly 

committed by the alleged offenders. Now, let me see what the witnesses 

deposed in their evidence. 

12.  Let me first appreciate the evidence of the informant/PW-3 Thozen 

Daimary. In his evidence he claimed to know both the CCLs and deposed 

that the occurrence took place before two years ago. He deposed that 

Khagen Boro had been brought out to his court yard from the house and 

was beaten by Ujum Boro, Tuju Boro, Thomas Boro and Khamilan Boro 

and others on allegation that he is a “Daini” (a person practising 

witchcraft). He also deposed that they dragged him through the field up to 

the River and then cut his throat and buried his body on the bank of the 

river. He further deposed that after 26 day his dead body was exposed by 

cows when it’s legs stamped on it. Instantly, the cowboy informed the 

matter to the leading persons of the village and then the matter was also 

informed to police. The matter was also informed to him and Baburam by 
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police. So, they went to the bank of the river and identified the body of 

Khagen Boro where he saw both hands of Khagen were tied, his head was 

severed from the neck and his penis was also cut.   

13.  In her evidence PW-4 Thoroli Boro deposed that on the date of 

occurrence that took place about two years ago at about 10:30 PM, Ujum 

Boro, Tuju Boro, Thomas Boro and Khamilan Boro came to their house 

and carried her husband to Dhansiri River. She deposed that after 25 days 

the dead body of her husband was found near the River. She also deposed 

that at the relevant time a family member of Ujum had been suffering 

from illness and for that suspecting her husband to be a “Daini” (a person 

practising witchcraft) killed him. She again deposed that head of her 

husband was cut and she identified the dead body by seeing his hands 

and legs. 

14.  In his evidence PW-6, Babu Boro deposed that the occurrence took place 

about one and half years ago, one night at about 10:00 PM. At the 

relevant time he was asleep. At that time he allegedly heard hue and cry 

in his house. Then he got up and came to know that his father had been 

kidnapped. However, he expressed ignorance who committed the crime. 

He also deposed that it was a rainy night and when he came out of the 

room someone assaulted him with a hard substance on the back of his 

back ear on the head. Instantly he became senseless and after half an 

hour regained his sense. He specifically stated that on the following day 

morning police was informed about the incident and subsequently police 

arrested the present CCLs out of suspicion. 

15.  PW-6 also deposed that they searched his father in and around their 

village but could not find any trace of him. After about one month they 

had been informed by some Muslim persons that the dead body of his 

father had been dumped on the bank of Dhansiri River. They also told 

them that when their cattle went to drink water from the river the dead 

body was exposed by their feet. So, getting the information they went 

there and identified his dead body basing on the shirt he was wearing that 

he gave him. Subsequently, police and other persons also arrived there 

and after completing formalities his last rites were performed by them. 
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16.  In his evidence PW-1, Gela Boro deposed that at the relevant time he was 

the President of Ladabari village. He deposed that Khagen Boro had been 

suspected to be “Daini” (a person practising witchcraft) and out of that 

suspicion he was killed by someone. He also deposed that at first he was 

taken out of his house. His dead body was found at the distance of about 

5 kilometres from his house on the bank of river Dhansiri. According to 

him Thoroli Boro informed about the incident to the villagers on the 

following day. A village meeting was held where Thoroli Boro stated that 

her husband had been kidnapped by Ujum Boro, Thomas Boro, Khamilan 

Boro and Sanjay Boro. 

17.  Again, in his evidence PW-2 Gopal Boro deposed that at the relevant time 

he was the secretary of village. The occurrence took place about two years 

ago in which night the husband of Thoroli Boro had been taken away and 

killed. On the following day she informed that Thomas Boro and Khamilan 

Boro were involved in the act. He deposed that Thoroli was told to file an 

ejahar in the police station. According to him the dead body of her 

husband was found on the following day on the bank of river Dhansiri.  

18.  The evidence of PW-5, Biaram Boro seems to be not so important in the 

present context. However, let me reproduce what he has deposed. He 

deposed that he knows the informant and both the CCLs. He stated that 

the occurrence took place about two years ago and at that time he was at 

Kokrajhar. He allegedly heard that Khagen Boro had been taken away by 

some persons and later on came to know that he had been killed out of 

suspicion for practising witchcraft. He further deposed that the dead body 

of Khagen was found afterwards in decomposed state. 

19.  In his evidence PW-7(I/O) Debendra Sarkar deposed that on 18.2.14 he 

was posted at Rowta P.S. as an attached officer. On that day an FIR was 

received at the PS filed by one Thojen Daimari and accordingly Rowta P.S. 

Case No.17/14 U/S 365/302/34 of IPC was registered. Then, the O/C 

endorsed the case to him for investigation and getting the task he visited 

the P.O., drew sketch map of the P.O. and recorded statement of the 

informant, the wife of the deceased, son of the deceased and Gaon Burah 

U/S-161 CrPC on the same day. On 19.2.2014 he recorded statement of 
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other witnesses. He also deposed that on 20.2.14 a jacket and shoes were 

seized by him from the Paddy field worn by the deceased at a distance of 

about 200 meters from his house. 

20.  PW-7 also deposed that subsequently he arrested the FIR named accused 

Ujum Boro in connection with this case and on being interrogated he came 

to know the whereabouts of other culprits. Then he searched for them but 

could not arrest them. Accused Ujum Boro was forwarded to the court 

after his arrest. The witness also deposed that Ujum confessed before him 

that he was involved along with others in the crime. Accordingly, his 

statement U/S-164 CrPC was recorded by the court and as per confession 

of the said accused the bank of Dhansiri river was dug by a JCB for three 

consecutive days but due to erosion of the riverbank the dead body could 

not be recovered. In the meantime he had been transferred from Rowta 

P.S. and so he handed over the CD to the O/C Rowta P.S. He also deposed 

that subsequently he heard that the dead body was recovered after 17 

days of the occurrence from Nowrahisha under Dalgaon P.S. and 

accordingly the inquest and post-mortem was done. This witness exhibited 

the FIR as Ext.1 and the seizure list as Ext.2 with his signature Ext.2(1).  

21.  In his evidence PW-8(S.I.) Daneswar Deka deposed that he took up the 

investigation of the case after earlier I/O Debendra Sarkar. He deposed 

that after getting the task of investigation he searched for the remaining 

culprits but could not apprehend as they had been absconding. Before that 

the dead body was already recovered by Dalgaon P.S. and the inquest and 

post-mortem of the deceased was done at the instance of Dalgaon P.S. 

Lateron, he collected the inquest report and post-mortem report from 

Dalgaon P.S. But, he could not arrest the remaining accused persons and 

in the meantime as the investigation was completed, therefore, without 

waiting for long he submitted the charge sheet against the accused 

persons wherein, except, Ujum Boro others were shown as absconders. He 

exhibited the charge sheet as Ext.3 with his signature Ext.3(1).  

22.  I have very minutely scrutinised the evidence of the prosecution 

witnesses in their examination in chiefs. It is evident that PW-4 and PW-6 

being the wife and son of deceased Khagen Boro are the star witnesses 
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that can throw light into the entire incident. It appears from the evidence 

of PW-4 that she directly incriminated both the CCLs and other FIR named 

accused persons in committing murder of her husband. However, PW-6 

has not directly incriminated them as has been done by his mother.  

23.  Now, let me see what these two witnesses deposed while cross-examined 

by the defence. In her cross-examination PW-4 deposed that at the time 

of occurrence there was dark and it was raining. She also stated that at 

the time when her husband was taken she was inside the house and came 

out after he had been taken away. She further stated that at the time of 

occurrence there was no current. She added that at the time of occurrence 

in addition to her Kasu, Debojit, Raja, Joneswar, Rambha were present 

and that there are house of other people nearby her house. 

24.  On the other hand in his cross-examination PW-6 also stated that it was a 

rainy and dark night. He expressed ignorance if his mother got up along 

with his father. Most interestingly he also stated that the names of the 

CCLs Khomilan Boro and Thomas Boro had been mentioned in the FIR 

clearly out of suspicion. He added that the CCLs are his co-villagers and he 

has no objection if they are acquitted from the charges in this case. He 

was also confronted with the fact that Thomas Boro is a student and he 

appeared in the HSLC examination/2016. He was further confronted with 

the fact that in connection with this case four other persons were also 

prosecuted in the regular court and that they have already been acquitted 

by the said court where he was one of the prosecution witnesses. 

25.  From the evidence of PW-6 what is clearly evident is that he did not 

witness the occurrence of his own. From his statement that he did not 

know whether his mother got up along with his father points towards the 

fact that his mother did not say anything regarding the persons who 

committed the crime to her son. Thus, it is apparent that they have taken 

different stands and under the circumstances we have to consider PW-4 to 

be the sole eyewitness. However, it transpires that her evidence is self-

contradictory in nature. Whereas in her examination in Chief she 

specifically stated the name of the persons who were allegedly involved in 

committing the crime; on the other hand at the same time she stated that 
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when her husband had been taken away she was inside the house and 

came out of the house only after he had been taken away. 

26.  Again, while cross-examined PW-1 deposed that he did not mention the 

name of Thomas and Khamilan before the police. He also stated that 

Thoroli Boro was not mentally fit. When Thoroli told them about the 

incident none other but himself and Gopal Boro were present. He also 

admitted that in the night of the occurrence there was rain and there was 

no electricity.  

27.  In his cross-examination PW-2 stated that he did not mention the name 

of Thomas and Khamilan before police. He also stated that Thoroli Boro 

informed them that the persons who came to kidnap her husband covered 

their faces. The witness further stated that he did not hear hue and cry in 

the night of occurrence. Moreover, he stated that Thoroli told them that 

except Ujum Boro no other were recognised by her. He also supported the 

fact that Thoroli was not mentally fit person as stated by PW-1.  

28.  In his cross-examination PW-3 stated that he did not see who took away 

Khagen Boro. His house is situated at a distance of 7 kilometres from the 

place of occurrence and on the date of occurrence he was at home. Thus, 

it is evident that whatever he supposed to know about the fact of the case 

it should be made known to him either by PW-4 or PW-6. But, in his 

evidence he did not state anything from whom he came to know about the 

occurrence and on what basis he mentioned the names of the six persons 

in the FIR.  

29.  In view of what has been discussed above it is evident that there is no 

direct eyewitness to the occurrence. In her evidence PW-4 specifically 

stated that except Ujum Boro other persons accompanying him covered 

their faces and that she did not recognize them. In other words what she 

meant to say is that she did not know the persons accompanying Ujum 

Boro. Under such circumstances the evidence of PW-7(I/O) is the most 

vital one in order to ascertain whether both the CCLs were involved in this 

case or not. Now, according to PW-7 only Ujum Boro could be arrested 

and forwarded before the court. Said Ujum Boro also allegedly confessed  
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before him regarding the names of other persons accompanying him and 

on the basis of his confession the I/O searched for them. But, they could 

not be found as they had been absconding. In support of his claim PW-7 

also deposed that the statement of Ujum Boro was recorded U/S-164 CrPC 

by the court. However, the said statement has not been proved by the 

prosecution in this enquiry. Even if for the sake of argument it is found 

that any such confession had been made by Ujum Boro before the I/O 

that can be applied against him only and not against the CCLs. 

30.  In the result I have come up with a definite conclusion that the evidence 

of the main prosecution witnesses are self-contradictory in nature. 

Therefore, I hold that there is a serious doubt regarding their veracity and 

so it will be very harsh on the part of the CCLs to rely on their evidence so 

as to hold them guilty. There is no denial to the fact that Khagen Boro had 

been killed by someone, probably by the FIR named persons. But, from 

the evidence it is evident that this is a case of circumstantial evidence. So, 

while deciding the fate of the case we should be very careful. 

31.  The honorable Supreme Court in its decision reported in (1973) 2 SCC 

808: Kaliram Vs State of H.P.  has held as follows: 

“Another golden thread which runs through the web of the 

administration of Justice in criminal case is that if two views are 

possible on the evidence adduced in the case, one pointing to the 

guilt of the accused and the other to his innocence, the view 

which is favourable to the accused should be adopted. This 

principle has a special relevance in cases wherein the guilt of the 

accused is sought to be established by circumstantial evidence.” 

32.  The facts and circumstances of our case squarely applies to the facts and 

circumstances of the above referred case. Thus, I hold that there is a 

serious doubt regarding the veracity of the prosecution witnesses and 

accordingly they should get the benefit of doubt in their favour.  

33.  In view of what has been discussed above both the CCLs are acquitted 

from the charges of this case and set at liberty forthwith. The zimmadars 
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are also discharged from further liabilities in this case and the zimma 

bonds submitted by them stands cancelled.  

34.  The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 27th 

day of June, 2016 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Gela Boro------------------------------PW-1 

ii. Sri Gopal Boro-----------------------------PW-2 

iii. Sri Thozen Daimary-----------------------PW-3 

iv. Smti. Thoroli Borogum-------------------PW-4 

v. Sri Biaram Boro----------------------------PW-5 

vi. Sri Babu Boro------------------------------PW-6 

vii. S.I. Debendra Sarkar---------------------PW-7 

viii. S.I. Daneswar Deka-----------------------PW-8 

2. DEFENCE WITNESSES:--NIL--- 

3. COURT WITNESSES:--NIL-- 

4. PROSECUTION EXHIBITS:- 

i. Ext.1----------------FIR 

ii. Ext.2--------------Seizure list. 

iii. Ext.2(1)-----------Signature of PW-7 in Ext.2 

iv. Ext.3--------------Charge sheet 

v. Ext.3(1)-----------Signature of PW-8 in Ext.3 

5. DEFENCE EXHIBITS:--NIL--- 

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         

  


